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The Reconstruction of Commercial Joint and Several Liability
in the Future Amendment to Company Law of China

— On Basis of Historical Evolution of" Joint and Several"”

Wang Yingying

Abstract; There are replacement of joint and several creditors’ right or obligation with joint and
several liability, the misuses between joint and several liability and unlimited liability or supplemen-
tary liability, which cause troubles in theory and judicial practice. The reasons include the unclearly
defined relationship between commercial joint and several liability and civil joint and several liabil-
ity, and the lack of systemic thought and refined design of the regime of commercial joint and sever-
al liability in the Company Law. Joint and several obligation was originated from the obligatium in
solidum of Roman Law, formed in the theoretical abstraction by medieval glossators, and developed
in modern civil law. Modern Commercial Law introduces joint and several liability based on statuto-
ry reasons into commercial norms, and thus a system on commercial joint and several liability being
established. Both commercial joint and several liability and civil joint and several obligation have the
holistic feature of performance and discharge, but commercial joint and several liability also has its
own commercial characteristics. Since the moral standard of commercial fiduciary duty is higher
than that of civil duty of good faith, commercial statutory joint and several liability has a wider
scope of application than that of civil joint and several liability; based on the system of limited lia-
bility of company shareholders in the commercial field, commercial joint and several liability can be
limited or unlimited. In the future amendment to Company Law of China, systematical coordination
should be made on the commercial joint and several liability to exercise prudence in setting a statu-
tory joint and several liability, clarify the relationship between joint and several liability and unlim-
ited liability, distinguish limited joint and several liability from unlimited joint and several liability,
joint and several liability for discharge from supplementary liability for discharge.

Keywords: Joint and Several Liability; Unlimited Joint and Several Liability; Limited Joint and
Several Liability; Joint and Several Liability for Discharge; Commercial Joint and Several Liability;

Company Law
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